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Coordination 101 

Clean Chesapeake Coalition 
 

The objective of the Clean Chesapeake Coalition is to pursue improvement to the 

water quality of the Chesapeake Bay in a prudent and fiscally responsible manner. 

 

October 16-17, 2013 



Fred Kelly Grant 

Began legal career in Baltimore with Frank Bernstein, 
moved to the U.S. Attorney’s Office, and then the 
Baltimore City State’s Attorney’s Office. 

 

Relocated to Boise, Idaho and served as counsel in the 
administrations of Governors Cecil Andrus and John 
Evans; then began representing local governments in 
Idaho. 

 

Currently represents local governments, local/small 
business and Native American tribes nationwide; often 
against Federal and State agencies utilizing a process 
known as coordination. 



What is environment? 
   
 
 
 
 

 
 
 
 

  

Natural or physical environment 



NEPA coordination applies to the human 

environment. 
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Economic Environment 
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Cultural Environment 
Museums                             Sports 

  

 

 

 
 

Theatre                                Library 

 



Natural/Physical Environment 



 

National Environmental Policy Act (NEPA) 

 

Counsel of Environmental Quality  
(CEQ Regulations) 

 

Clean Water Act (CWA) 

 

Executive Orders 

 

Federal Laws Requiring Coordination 



The Squeaky Wheel Gets The Grease 

The car, however, will not drive 

down the road unless the engine 

is lubricated and all components 

are working harmoniously. 



The squeaky wheel has been: 

 

Chesapeake Bay Foundation (CBF) 

 

Environmental Defense Fund 

 

River Keepers 

 

Other “environmental organizations” 

 

Environmental organizations have skewed public perception 
such that the term “environment” is associated only with the 
physical or natural environment. 

 

The Squeaky Wheel 



For the last 30 years environmental 

organizations have conditioned the public, 

through publications and litigation, to 

equate “the environment” only with the 

“natural or physical environment.” 

How has this happened? 



CBF vs. EPA to create 

Chesapeake Bay TMDL 

May 2010- CBF settles 
lawsuit against EPA and 
requires EPA to create a 
TMDL (total maximum 
daily load) of pollutants to 
the Bay and Bay tributaries 
for the restoration of the 
Chesapeake Bay. 
 
CBF controls the process 
and dictates the outcomes. 

 
 

The Grease 



Maryland WIP 

EPA requires Maryland 
to prepare a WIP in 
order to implement the 
settlement and the 
Chesapeake Bay TMDL. 
 
Cost to Maryland: 
In excess of $14.5           
Billion by 2025. 

 
 

The Grease 



Local Government and  

the Human Environment 

Local governments routinely harmonize the 

competing interests of the components that 

comprise the human environment. 

 

Under one budget, local governments plan and 

fund the programs necessary to provide a 

harmonious human environment. 



Master Plan 

Land use element 

 

Transportation element 

 

Water and sewer element 

 

Solid waste management element 

 

WIP element 



Local Government and  

the Economic Environment 

Land use (zoning) to maintain vibrant 

communities with healthy industrial, commercial, 

residential, agricultural and mixed use districts. 

 

Economic development departments interface and 

partner with local businesses. 

 



Local Government and  

the Social Environment 

Fund Public School System 

 

Fund Sheriff – Police 

 

Provide/fund firefighting and emergency services 

 

Provide transportation network 

 

 

 



Local Government and  

the Cultural Environment 

Fund public libraries 

 

Provides parks and recreation services 

 

Coordinate and host holiday and cultural festivals 

and events 

 

 

 

 



Restoring Balance to  

the Human Environment 

The Federal government and  Maryland, unwilling 
and/or unable to tax and spend to restore the natural 
environment of the Bay and accomplish the TMDL, 
have, primarily through non-legislative mandates, 
placed the burden on local governments, and have 
done so without regard to the other components of the 
human environment. 

 

 

 

 

 



Restoring Balance to  

the Human Environment 

How can local governments accomplish the task 

where the Federal government and Maryland are 

unwilling or unable to do so? 

 

Through coordination 

 

 

 

 



What is Coordination? 

 

Coordination is a mediation process used by local governments 

and local business and community interests to restore balance 

when Federal and/or state programs mandate action without 

consideration of the holistic needs of the human environment. 

 

Coordination is mandated by Federal law and requires Federal 

agencies and federally funded state agencies to do everything 

possible to have their policies reach consistency with local 

government polices. 

 



American Farm Bureau Federation v. USEPA, 
USDC Pa. Civ. 1:11-CV-67* 

“Water quality restoration and maintenance efforts, as envisioned by the 

[Clean Water Act] demand cooperative federalism and require significant 

levels of communication and coordination between EPA and the 

[governmental agencies that are going to implement the Chesapeake Bay 

TMDL].” 

 

“TMDLs are not self-implementing, but rather are informational tools 

utilized by EPA and the states [and, where implemented by local 

governments, are utilized by local governments] in order to meet 

applicable water quality standards.  TMDLs provide crucial information 

for federal, state and local actors in furtherance of the cooperative efforts 

to improve water quality as envisioned by the CWA.” 

 
* This decision has been appealed to the Third Circuit 

 



American Farm Bureau v USEPA, cont. 

“It is logical for states to retain control over implementation of non-point 

[source] pollution regulation because non-point pollution control 

measures often involve local land use and zoning decisions, activities 

which are generally within the well protected province of state and local 

government.” 

 

“[T]he TMDL is silent as to methodology, strategy, and other 

implementation measures.  Rather, implementation, in this regard, is left 

correctly to the states.  Furthermore, the states retain sufficient flexibility 

within this framework regarding the TMDL allocations to support the 

conclusion that the allocations are not binding.  In the end, the states are 

still free to choose both if and how they will implement the TMDL 

allocations, regardless of the level of detail in those allocations 

[set forth in the 2010 Chesapeake Bay TMDL]….” 



State TMDL Initiatives 

to be addressed through coordination 

• Implementation of State stormwater management requirements that require 

the local environmental site design (ESD) to the maximum extent practicable 

(MEP). 

 

• SB236 -  the septic and tier mapping bill. 

 

• MDE/MDP “Accounting for Growth” regulations. 

 

• County WIPs and work required to effect County WIPs. 

 

• Imposition of a “Rain Tax.” 

 

• State Regulatory initiatives that prevent improvement to the water  

      quality of the Bay without regard to or consideration of the other  

      components of the human environment and that only enhances 

      the natural environment. 



FERC - Conowingo Hydroelectric Power  Plant 

The Conowingo Pond is a 

stormwater management pond 

owned by Exelon that has not 

been maintained for over 80 years 

and is full to capacity (dynamic 

equilibrium). 

 

The Maryland region of the 

Chesapeake Bay will not recover 

if the Federal Energy Regulatory 

Commission (FERC) does not 

require Exelon to dredge the 

sediments that have accumulated 

in the Conowingo Pond . 

 



FERC - Conowingo Hydroelectric Power  Plant 

Maryland can spend the $14.5 

billon committed by the 

State/MDE/MDP pursuant to the 

State WIP and there will be no 

overall improvement to the 

water quality of the Bay without 

action by Exelon to dredge the 

Conowingo Pond. 

 

If Exelon dredged the 

Conowingo Pond and Maryland 

merely maintained existing 

programs relative to Bay water 

quality without incurring any 

new expenditures, the water 

quality of the Bay would 

significantly improve. 



Coordination Objectives 

To conduct a hearing that develops an administrative record which shows 

how the Federal and State TMDL initiatives and the FERC relicensing of the 

Conowingo Hydroelectric Plant are detrimentally impacting the human 

environment of Maryland local governments. 

 

To develop local government policies that restore the balance to the human 

environment. 

 

To request coordination meetings with applicable Federal and State agencies 

and advise them of the local government policies relative to the restoration 

of the Bay and the maintenance of each local government’s human 

environment. 

 

To litigate if punitive measures are taken against a local government for 

implementing its policies where there is a failure to coordinate. 



Commencement of the Coordination Process 

Local governments partner with local business and the agricultural 

community to determine how TMDL programs have impacted business 

and economic development and determine what should be changed to 

promote the economic environment, yet protect and/or enhance the 

natural environment. 

 

Partner with communities and institutions to determine how 

implementation is impacting the social and cultural environment. 



Creating an Administrative Record 

• Notify MDE, MDP, DNR and MDA of hearings 

and invite them to attend and participate; 

 

• Conduct a hearing; 

 

• Create a deadline for additional written 

submissions; 

 

• Close the hearing. 

 



Evidence Compiled in the  

Administrative Record 

• Scientific; 

 

• Impact of Federal and State policies and programs on 

local business; 

 

• Impact on local government budget and, therefore, 

impact on social and cultural environments 

funded/supported by local governments; 

 

• Impact on communities and local institutions. 



Prepare Findings and Policies 

Based on the evidence presented at the hearings: 

 

• Make findings relative to existing policies and 

programs. 

 

• Make findings relative to the effect on all 

components of the human environment. 

 

• Adopt policies relative to future activities – giving 

preference to actions that benefit other components 

of the human environment in conjunction with the 

benefit to the natural environment. 



Use of Findings and Policies 

Present findings and policies to: 

 

• The Maryland General Assembly; 

 

• MDE, DNR, MDP and MDA; and 

 

• FERC. 

 

Request coordination to harmonize local government policies 

with Federal and State policies, programs and permits. 

 

Initiate litigation in Federal court when/if coordination refused. 



Coordination in Other Jurisdictions 

 

Texas National Highway Initiative 
(Coordination with Texas Dept. of Transportation) 

 

Colorado Railway Initiative 

 

Idaho/Oregon TMDL Implementation 

 

Kansas 

 

Wisconsin Smart Growth Mandated Planning and Zoning  



County WIPs 

 

 

 

Following the template provided by the Clean 

Chesapeake Coalition, finalize and adopt your  

County WIP, and resubmit to MDE and EPA. 


